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Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set forth 
in 37 CFR 1.17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.1 14, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.114. Applicant's submission filed on 9-21-07 has been entered. 

Specification 
Drawings 

2. The drawings were received on 9-21-07. These drawings are approved. 

Description 

3. The use of the trademark TEGADERM and OPSITE FLEXIGRID, page 10, lines 2-3, 
has been noted in this application. It should be capitalized wherever it appears and be 
accompanied by the generic terminology. 

Although the use of trademarks is permissible in patent applications, the proprietary 
nature of the marks should be respected and every effort made to prevent their use in any manner 
which might adversely affect their validity as trademarks. 

Trademarks should be in all capital letters or with the trademark symbol, not both. 
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4. The disclosure is objected to because of the following informalities: The Summary of 
the Invention section, i.e. a description of the claimed invention, and the invention of the claims 
should be commensurate, see MPEP 608.01(d), e.g. where is a non-porous material now 
claimed? Where are the openings as now claimed in claims 5-6 described in the Summary? As 
also discussed in paragraphs infra, at the very least, the structure of the cover and the wound 
contacting layer and its relationship with respect to the undermined portion of the wound is 
unclear. Therefore, at the very least, a clear consistent description of the structure, e.g. "the 
discrete openings", should be set forth throughout the application, e.g. the first full paragraph of 
page 5. Note also 608.01 (o), i.e. "The use of a confusing variety of terms for the same thing 
should not be permitted." Note again, however, paragraph 7 infra. 

Appropriate correction is required. 

Claim Objections 

5. Claims 1-1 1 are objected to because of the following informalities: Claim 6, line 2 
appears to be missing a word or words. In claims 1-11, "wound contacting" (each) should be - 
wound contactable-. Appropriate correction is required. 

Claim Rejections - 35 USC § 112 

6. Claims 1-7 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 
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With regard to claims 1-7, at the very least, note paragraph 7 infra, it is unclear where, at 
a minimum, "at least one discrete opening", see claim 1, i.e. "a" or "the" "plurality... openings", 
see the dependent claims, is located (e.g. the top surface of the cover only? the top surface of the 
wound contacting layer beyond the cover? both?) and whether such "opening", and the "holes", 
see claim 1, and "channels", see claim 2, are one and the same, see claim 2, last two lines, and 
claims 3-4? For example, the claims now claim that channels formed in the top surface of the 
wound contacting layer, see claim 2, which extend beyond the outer edge of the cover, claim 3, 
define a plurality of the discrete openings, yet such openings, i.e. "at least one discrete opening", 
of claim 1 are defined as being through the top surface of the cover, i.e. not channels in the 
wound contact layer as claimed. Similarly, the claims now claim the cover includes a plurality 
of discrete holes in communication with the channels of the wound contacting layer to define a 
plurality of "the discrete openings ", see claim 4, yet "holes" in claim 1 are defined as extending 
through the bottom surface of the wound contacting layer and "openings" in claim 1 are defined 
as extending through the top surface of the cover layer 

7. Claims 6-7 are rejected under 35 U.S.C. 1 12, first paragraph, as failing to comply with 
the written description requirement. The claim(s) contains subject matter which was not 
described in the specification in such a way as to reasonably convey to one skilled in the relevant 
art that the inventor(s), at the time the application was filed, had possession of the claimed 
invention. Claim 6 as amended 4-9-07 requires "the at least one discrete opening" be 
"positioned to engage an undermined portion of the wound". While the application as originally 
filed describe such an opening adapted to " communicate negative pressure to an undermined 
portion of the wound", see, e.g., original claim 9 and Figure 5, this is not what is claimed. This 
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question of support is exacerbated by the lack of clarity as to the location of such claimed "at 
least one discrete opening", see previous paragraph. If Applicant maintains such claim language, 
the specific portion of the original application which provides support for the entire scope of 
claim 6 in a single embodiment should be set forth. 

Claim Language Interpretation 

8. Since no claim language has been explicitly defined, such terminology will be given it 
broadest reasonable interpretation in light of the specification, e.g. its dictionary definition. 
Therefore, the terminology "channel" is defined by the dictionary not only as "a trench furrow or 
groove" but also as "a tubular passage for liquids" as well as "a course or passage through which 
something may be moved or directed". Due to the lack of clarity discussed in the preceding 
paragraphs, claim 1 is interpreted to require at least one discrete opening through the top surface 
of the cover as claimed on lines 8-9 and at least two holes through the bottom surface of the 
wound contacting layer as claimed on lines 5-6 in combination with the other claimed structure, 
claim 2 will be similarly interpreted as well as requiring a wound contacting layer having a top 
surface with at least two "channels" formed therein and the structure of the cover as claimed on 
lines 4 et seq, claim 3 will be interpreted as further requiring the claimed surface areas as well as 
at least two openings in the wound contacting layer beyond the outer edge of the cover which 
may or may not also be the "holes" and/or "channels", claim 4 and claim 5 will be interpreted as 
requiring a cover with at least two such discrete openings as claimed having the claimed 
function, properties or capabilities, i.e. the communication, as claimed. Due to the lack of clarity 
as well as the question of support discussed supra claim 6 will be interpreted as requiring some 
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discrete opening/hole/channel, i.e. located in the cover and/or wound covering layer, being 
positioned to engage an undermined portion of the wound as well as the cover requiring at least 
two of the discrete "openings" in a outer peripheral portion thereof. 

Claim Rejections - 35 USC § 102 

9. The text of those sections of Title 35, U.S. Code not included in this action can be 
, found in a prior Office action. 

10. Claims 1-3 and 8 are rejected under 35 U.S.C. 102(b) as being anticipated by Heaton 

'127. 

Claim 1: See Claim Language Interpretation section supra as well as 6 127 at, e.g., 
Figures 5-9c, page 2, first full paragraph, page 3, second to last line-page 4, fifth to last line, and 
page 7, line 12-page 9, last line: the member is 30 and 73 or 30, 73 and 20, the wound contacting 
layer is 73 having a bottom surface which is the bottom surface of 73, the "discrete" holes are the 
openings of the cells of open celled foam of 73 extending through the bottom surface thereof, the 
cover is 30 or 30 and 20 or 20 with the at least one "discrete" opening being 34 and/or 35 and/or 
25 extending through the top surface thereof and the port is at least 36 which is configured to 
communicate with the vacuum source and in fluid communication with each "discrete" hole and 
the at least one "discrete" opening (It is noted that "communicate" includes direct and/or indirect 
communication). With regard to lines 3-4 of claim 1 attention is again directed to page 4, lines 
10-12. See also the response to Arguments section infra. 

Claim 2: See the Claim Language Interpretation section supra, e.g. the definition of 
"channels", and the portions of '127 cited supra, especially page 4, lines 10-12, and thereby, by 
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incorporation, '873, at, e.g., Figure 10 and the paragraph bridging pages 8-9, i.e. clearly teaches 
the wound contact layer of a wound cover packed into the recesses of the wound cavity, i.e. the 
wound contacting layer 73 includes a bottom surface adapted to be in contact with and generally 
conform to the wound surface, as best understood the "channels" of the upper surface are formed 
by the cells/pores/passages in the foam material thereof opening through such surface, e.g. "a 
tubular passage for liquids" or "a course or passage through which something may be moved or 
directed" (note no specific shapes and/or dimensions and/or patterns of "channels" are claimed) 
and the cover 20 and/or 30 has a bottom surface which engages with the top surface of the 
wound contacting layer and cooperates with such "channels" to define a plurality of passageways 
between the port and each discrete hole and between the port and the at least one discrete 
opening. It is noted that the claim does not require the bottom surface of the cover be planar 
and/or each of the passageways being a discrete passageway between the port and each hole or 
between the port and each opening. 

Claim 3: See the Claim Language Interpretation section supra and Figure 7 of ' 127, i.e. a 
surface area of the cover, e.g. 30, is smaller than a surface area of the layer 73 so that layer 73 
and thereby, as best understood, the "channels'Vspaces/passages of the foam material thereof, 
extend beyond an outer edge of cover 30 and define a plurality of the "discrete" openings, i.e. the 
"channels'Vspaces/passages of 73 at the top surface thereof laterally beyond 30. 

Claim 8: See the discussion of claims supra with regard to lines 1-14. With regard to 
lines 14 et seq, see the discussion of claim 3, i.e. the foam of 73, i.e. its interconnecting cells/ 
pores/passages, extends beyond cover 30 to define a plurality of "channels" in the periphery 
thereof, i.e. peripheral access channels. It is noted that this claim only sets forth that such 
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channels be configured to communicate negative pressure with the undermined portion, i.e. a 
function, capability or property of the "channel" configuration/structure. See again the portions 
of 6 127 cited supra as well as the paragraph bridging pages 7-8 and the last full paragraph of 
page 8 of '873 incorporated thereby, i.e. '127 teaches the claimed structure located in 
undermined wound portions as well as such structure being capable of communicating negative 
pressure through the interconnecting cells/passages/pores, i.e. the "channels" thereof. 
Therefore, at the very least, if not explicit already, there is sufficient factual evidence for one to 
conclude that such structure, i.e. configuration, of the wound contacting layer of 6 127 would 
inherently include the same capability, function or property as claimed, see MPEP 21 12.01. 

11. Claims 1-2 and 4-7 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Lockwood et al '794. 

The applied reference has a common inventor with the instant application. Based upon 
the earlier effective U.S. filing date of the reference, it constitutes prior art under 35 U.S.C. 
102(e). This rejection under 35 U.S.C. 102(e) might be overcome either by a showing under 37 
CFR 1.132 that any invention disclosed but not claimed in the reference was derived from the 
inventor of this application and is thus not the invention "by another," or by an appropriate 
showing under 37 CFR 1.131. 

Claim 1 : See the Claim Language Interpretation section supra as well as '794 at, e.g., the 
Figures, especially 1-17, the abstract and col. 7, line 46-col. 10, line 24 and col. 11, lines 19-29, 
i.e. the member is 20 and 52, the wound contacting layer is 20 having a bottom surface which is 
adapted to be in contact with and generally conform to the wound surface, as best understood the 
"discrete" holes are 36 extending through the bottom surface thereof, the cover is 52 which 
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includes, as best understood, at least one "discrete" opening, see 51 or Figure 15, extending 
through the top surface thereof and the port is at 13 and/or 26 or 70 which is configured to 
communicate with the vacuum source and in fluid communication with each "discrete" hole and 

the at least one "discrete" opening (It is noted that "communicate" includes direct and/or indirect 

i 

communication). 

Claim 2: See the Claim Language Interpretation section supra, i.e. the definition of 
"channels", and the portions of 6 794 cited supra, i.e. the "channels" of the upper surface are 30 
and the cover 52 has a bottom surface which engages with the top surface of the wound 
contacting layer and cooperates with such channels to define a plurality of passageways between 
the port and each discrete hole and between the port and the at least one discrete opening as 
claimed as best understood. It is noted that the claim does not require the bottom surface of the 
cover be planar and/or each of the passageways being a discrete passage way between the port 
and each hole or between the port and each opening. 

Claim 4- See the Claim Language Interpretation section supra, and Figure 15 again, i.e. 
4 794 teaches the cover includes more than one of the discrete openings through the top surface 
thereof in communication with channels 28 as best understood. 

Claim 5: See the discussion of claims 1, 2 and 4 supra. Claim 5 further requires the 
claimed structure be adapted to communicate negative pressure to an undermined portion of the 
wound, i.e. a function, capability or property of the claimed structure. However, '794 teaches 
the claimed structure as well as the capability of contacting and conforming to wound surfaces. 
Therefore, at the very least, there is sufficient factual evidence for one to conclude that such 
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structure of the cover of '794 would inherently include the same capability, function or property 
as claimed, see MPEP 21 12.01 . 

Claim 6: See the Claim Language Interpretation section supra and the discussion of the 
claims supra, i.e. '794 teaches the claimed structure and a cover including a outer peripheral 
portion (It is noted that no specific dimension of such portion is claimed nor the specific 
relationship of such with regard to the remaining portions of the cover is claimed) and such cover 
including at least two openings which are closer to the periphery or edge than other openings or 
the center point, see Figures 12 and 15. Claim 6 also recites the claimed structure as best 
understood has the function, capability or property to engage an undermined portion of the 
wound. Again 794 teaches the claimed structure as well as the capability of contacting and 
conforming to wound surfaces. Therefore, at the very least, there is sufficient factual evidence 
for one to conclude that such structure of the cover of '794 would inherently include the same 
capability, function or property as claimed, see MPEP 21 12.01 . 

Claim 7: The terminology "relative thin and flexible" is considered relative absent the 
claiming of specific dimensions of thinness and flexibility. See also 794 at the portions cited 
with respect to claim 1 and col. 11, lines 54-57, e.g. layers described as "thin" and "flexible" and 
"pliable". Therefore the member is also considered to be "relatively thin" and "flexible". 

Claim Rejections - 35 USC § 103 
12. The text of those sections of Title 35, U.S. Code not included in this action can be 
found in a prior Office action. 
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13. Claims 4-7 and 9-1 1 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Heaton ' 127 in view of Ohmsteade PCT '173. 

Claim 4: As best understood, see the Claim Language Interpretation section supra, this 
claim requires at least two discrete openings in the cover capable of communication whereas the 
cover, e.g. 20 and/or 30, only includes one such discrete opening which is capable of 
communication. However, see 4 173 at the abstract, second to last line, i.e. "one or more 
openings", and Figures 2-4, i.e. suction head/foam pad combination for attaching to a wound 
area similar to that of ' 127 which employs one or more than one opening, i.e. interchangeability 
of more than one opening for one opening. To make the one opening of the suction head/plate 
shaped member of ' 127 more than one opening would be obvious to one of ordinary skill in the 
art in view of the interchangeability as taught by 4 173. The combination of the prior art would 
necessarily and inevitably include the claimed structure as best understood. 

Claim 5: See the discussion of claims 1, 3 and 4. 

Claim 6; See the Claim Language Interpretation section supra and the discussion of the 
claims supra as well as '873 again, e.g. Figure 10 and the paragraph bridging pages 8-9, i.e. '127 
clearly teaches a wound contact layer 73 of a wound cover packed into the recesses of the wound 
cavity, i.e. positioned to/having the capability to engage with an undermined portion of the 
wound and thereby, the "channels'Vspaces/passages of the foam material thereof, i.e. positioned 
to engage an undermined portion of the wound as claimed as best understood, and the prior art 
teaches a cover including a outer peripheral portion (It is noted that no specific dimension of 
such portion is claimed nor the specific relationship of such with regard to the remaining 
portions of the cover is claimed) and such cover includes openings of which at least two are 
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closer to the periphery or edge, i.e. an outer peripheral portion, than other openings and/or a 
center point, i.e. see the leftmost and rightmost openings 20 n Figures 2-4 of 4 173. 

Claims 9 and 1 1 : See the discussion of claims 1-6 and 8 supra. 

Claims 7 and 10: The terminology "relative thin and flexible" is considered relative 
absent the claiming of specific dimensions of thinness and flexibility. See also ' 127 at the 
portions cited with respect to claim 1, e.g. layer 73 is described as "relatively thin" and "flexible" 
and extends beyond 30, i.e. defines peripheral portions of the member. Therefore the member is 
also considered to be "relatively thin" and "flexible". 



Double Patenting 

14. The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. A nonstatutory obviousness-type double patenting rejection 
is appropriate where the conflicting claims are not identical, but at least one examined 
application claim is not patentably distinct from the reference claim(s) because the examined 
application claim is either anticipated by, or would have been obvious over, the reference 
claim(s). See, e.g., In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re 
Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re 
VogeU 422 F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) may 
be used to overcome an actual or provisional rejection based on a nonstatutory double patenting 
ground provided the conflicting application or patent either is shown to be commonly owned 
with this application, or claims an invention made as a result of activities undertaken within the 
scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR 
3.73(b). 
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15. Claims 1-2 and 4-7 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 8 and 30 of U.S. Patent No. 6,752,794 in 
view of Ohmstede PCT '173 and Heaton PCT ' 127. With regard to claims 1-2, since the instant 
application has a later effective filing date, the one way In re Vogel test applies, i.e. are the 
claims of the instant application obvious in view of the patent claims? The answer is yes. Claims 
1-2 of the instant application are both broader with regard to some aspects and narrower with 
regard to other aspects of the patent claims. With regard to the broader aspects (e.g. patent claims 
non-porous material or connector with right angled passageway and the application does not), 
once an applicant has received a patent for a species or more specific embodiment, he is not 
entitled to a patent for the generic or broader invention. This is because the more specific 
anticipates the broader, i.e. the patented claim anticipates the application claim. See In re 
Goodman, supra. With regard to the narrower aspects (e.g. the application claims claim at least 
one discrete opening extending through a top surface of the cover), while the patent claims 
require a cover which is formed to include a port such does not claim the port so formed through 
the top surface. However, it is well known to provide a port through the top surface of a cover of 
such member for use in a vacuum bandage, see, e.g., PCT '127 and * 173 at the Figures, to 
simplify the connection of the various parts of the bandage to each other and to the patient. 
Therefore, to provide the port, i.e. at least one discrete opening, through the top surface of the 
cover of the patent claims as taught by ' 127 and '173 would be obvious to one of ordinary skill 
in the art in view of the recognition that such simplifies connection and use of such bandage and 
the desire of ease/simplification of use in any medical device. 
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Claim 4: As best understood, see the Claim Language Interpretation section supra, this 
claim requires at least two discrete openings in the cover capable of communication whereas the 
patent claims only include one discrete opening/port which is capable of communication. 
However, see '173 at the abstract, second to last line, i.e. "one or more openings", and Figures 
2-4, i.e. wound contacting layer/cover combination of vacuum bandage for attaching to a wound 
area similar to that of ' 127 which employs one or more than one opening through the cover in 
combination with a port, i.e. interchangeability of more than one opening for one opening. To 
make the port/one opening of the patent claims a port/more than one opening would be obvious 
to one of ordinary skill in the art in view of the interchangeability as taught by ' 173. The 
combination would necessarily and inevitably include the claimed structure as best understood. 

Claim 5: See the discussion of claims 1, 2 and 4. 

Claim 6: See the Claim Language Interpretation section supra and the discussion of the 
claims supra and lines 1-6 of claim 30, i.e. clearly teaches a wound contact layer of a wound 
dressing member, i.e. an opening thereof, adapted to contact with and conform to a wound 
surface, i.e. necessarily and inevitably positioned to/having the capability to engage with an 
undermined portion of the wound and thereby, a discrete opening positioned to engage an 
undermined portion of the wound as claimed, as best understood, and the prior art teach a cover 
including a outer peripheral portion (It is noted that no specific dimension of such portion is 
claimed nor the specific relationship of such with regard to the remaining portions of the cover is 
claimed) and such cover including at least two openings which are closer to the periphery or 
edge than other openings or the center point, see, e.g., the leftmost and rightmost opening 20 in 
Figures 2-4 of 4 173. 
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Claim 7: The terminology "relative thin and flexible" is considered relative absent the 
claiming of specific dimensions of thinness and flexibility. See also 794 at the preamble of claim 
1 from which claim 8 depends, e.g. member is described as "thin" and "flexible". Therefore the 
member is also considered to be "relatively thin" and "flexible" as claimed. 

Response to Arguments 

16. Applicant's remarks have been considered but are either deemed moot in that the 
issue has not been reraised or deemed not persuasive for the reasons set forth supra. Specifically 
Applicant's remarks are narrower than the claim language as best determinable, e.g. the 
definition of "channels" and/or the teachings of the prior art, e.g. Heaton does teach at least one 
discrete opening extending through the top surface of the cover. 

Conclusion 

1 7. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. It is noted that references of record, e.g. Lockwood '681, Henley '074, Risk '807, 
KCI PCT '248, Henley '922, KCI '223, as well as the newly cited references also teach at least 
some of the features of claims, have different inventive entities and include at least an earlier 
filing date. 

18. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Karin M. Reichle whose telephone number is (571) 272-4936. 
The examiner can normally be reached on Monday-Thursday. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tanya Zalukaeva can be reached on (571) 272-1 115. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
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